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THE LEGAL NATURE OF TREATIES 

The celebrated scrap of paper incident is perhaps thought so effective 
a commentary on the "legal nature" of treaties that it needs no addi- 
tion. "Treaties won't stand before policy and there's an end on't." 
The student of history is likely to take a more cautious view. He knows 
that treaties have been one-sidedly abrogated before. He knows that 
the ambiguous phrase rebus sic stantibus has generally been an implied 
accompaniment of treaties, and yet he knows that treaties have con- 
tinued to be concluded and in general observed. 

In spite of the consolation to be found in these reflections, the recent 
failure of a treaty, just at the time when a Third Hague Conference 
was due, is of unusual significance. It marked a break in the steady 
progress which codification had made in international law since the 
Declaration of Paris of 1856. If a treaty, ratified and reaffirmed with 
such solemnity as the Belgian Neutralization Treaty, was worthless, 
were not the hopes for world organization and codified international 
law by means of conventions pretty thoroughly shattered? It was a 
severe blow to the "legal school" of international law, and while it 
might be regretted, yet it gave cause for grim complacency on the part 
of those, who, looking askance at the codification movement, have been 
dubbed the "diplomatic school." 1 

All branches of jurisprudence may be approached from two stand- 

1 Oppenheim has suggested this division of the schools of international law in his 
Introduction to Westlake's Collected Papers on Public International Law. It should 
be noted that this classification is not parallel to the traditional division of interna- 
tional law writers into Grotians, Naturalists, and Positivists. Adherents of both 
the legal and diplomatic schools may be positivists in the sense in which the term is 
used in international law. In general jurisprudence, however, the positive school 
has a different significance, referring to the followers of Austin whose attitude toward 
international law has been characterized by the term applied to them by Oppenheim, 
''deniers of international law." Members of this school of jurisprudence may, how- 
ever, belong to the legal school of international law, in a sense. They assert that 
international law is not yet law, but will become so when codified and enforced by 
an organized international authority. The attitudes of the legal and diplomatic 
schools of international law are thus parallel respectively to those of the positive 
and historical schools of general jurisprudence. 
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points. Law may be regarded as primarily a means to an end : its func- 
tional or teleologic aspect may be emphasized most prominently. With 
this view, when a utilitarian theory of morality begets a confidence in 
man's power to judge of ends, and means for their attainment through 
law, the conscious shaping of rules of law to existing conditions and the 
clarifying of their expression, becomes the desideratum. Legislation 
and codification become the interests of the jurist. 

On the other hand, law may be regarded as an organic growth, which 
legislative interference is more likely to spoil than remedy. Adherents 
of this point of view are struck by the enormous complexity of human 
relations. They see that law has grown in the past by a subconscious 
process of trial and error. They doubt the ability of man to improve 
on this natural process by reason. Hence interest is centered on the 
historical growth of law and the tendencies which are discoverable by 
an inductive study of such development. Law is to be approached 
reverently as a guide to an understanding of the nature and destiny of 
man, rather than as a tool to be bent to his present purposes. 

The nineteenth century witnessed the predominance of the teleologic 
school in national jurisprudence. With Benthamite utilitarianism as a 
criterion of ends and Austinian sovereignty of the state as a means, 
the growth of law become conscious and rational. Legislative reform 
and the codification of law were attempted in all civilized states. 

It appeared that the twentieth century was to witness a similar de- 
velopment in the field of international law. The draft codes of Dudley 
Field, Bluntschli and others, the Declaration of Paris, the Geneva Con- 
ventions, the Declaration of St. Petersburg, the Hague Conventions 
and the Declaration of London, seemed to be paving the way for periodic 
congresses at The Hague to legislate for the world and to codify the 
law of nations by treaty. 

It is true that this movement had had its critics. As Savigny in 
Germany and Maine in England had doubted the wisdom of an un- 
conditional giving over of law to the legislature, so many of the ablest 
writers in international law had felt that the law of nations must still 
be content with the slow progress which would come through uncon- 
scious historical development. They felt that conventional law, drafted 
on the moment, and often on an incomplete induction, would, like too 
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many statutes, be made but to be broken; and that regularity of observ- 
ance could only be assured of rules sanctioned by long custom. 

It is not the purpose of this article to show either that the hopes of 
the legal school were premature or that the skepticism of the diplo- 
matic school was without foundation. The object is rather to show how 
treaty-made international law can and in many cases has gained the 
sanction ordinarily associated with customary law, that of inertia, 
resulting from long-continued usage. In so far as treaties are habitually 
referred to as a rule of action by the administrative and judicial 
officers of states in deciding cases which come before them, this result is 
obtained. It remains to inquire to what extent treaties are regularly 
utilized as a source of law in the leading states of the world. 

1. THE NATURE OF TREATIES 

Are international treaties and conventions an immediate source of 
law to be applied by courts? This question seems easy to answer. 
By the constitutions of the United States 2 and Mexico 3 treaties are 
declared to be the supreme law of the land and are applied by courts 
in appropriate cases involving private rights in the same manner as 
statutes. 4 Courts in Switzerland, Germany and France have shown a 
tendency to apply the provisions of promulgated treaties as a rule of 
decision in recent cases 5 although they have sometimes expressed the 
opinion, in France especially, that such instruments are to be executed 
by the political organs, and that their rules become cognizable by courts 
only when embodied in statutes or ordinances. In England it is firmly 
established that a treaty is not an immediate source of law for courts, 
except prize courts, and can not operate to divest legal rights of English- 
men even when its provisions are embodied in executive orders. 6 An 
enabling act of Parliament is necessary to accomplish that result. 

2 Constitution of the United States, Art. VI, sec. 2. 

3 Constitution of Mexico, Art. 97, cl. 6. 

4 Ware v. Hylton, 3 Dall. 199 (1796); Wharton, A Digest of the International Law 
of the United States, 2d ed., Washington, 1887, 2; sec. 138. 

5 W. Kaufmann, Die Rechtskrafl des Internationalen Rechtes und das Verhaltnisse 
des Staatsorgans zu demselben, Stuttgart, 1899, p. 86, el seq, 

6 Walker v. Baird, L. R. (1892), A. C. 491; T. E. Holland, Studies in International 
Law, Oxford, 1898, p. 190, C. M. Picciotto, The Relation of International Law to 
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These statements, however, are made on the supposition that agree- 
ment is reached as to what constitutes a valid treaty. What procedure 
must be consummated before an instrument negotiated between the 
executive authority of two nations becomes a genuine treaty at inter- 
national law? Signature by the plenipotentiaries, with full powers to 
conclude the treaty, does not have that effect. Ratification by the 
authority in either or both signatory states, competent by their con- 
stitutions to perform that function, does not. It is only after exchange 
of ratifications, evidenced by official publication in the signatory states, 
that the instrument is generally considered internationally binding, in 
the sense that the national honor is pledged to its observance and a 
violation will give just cause for diplomatic protest. 7 This then is the 
criterion selected for deciding when an instrument is a treaty at inter- 
national law, and hence for deciding whether treaties are an immediate 
source of law to be applied by courts. 

The incapacity of the courts of some countries, especially of England, 
to apply treaties, even when ratifications have been exchanged, is, how- 
ever, so generally known that it might well be considered subject to 
international cognizance. A foreign state does not in fact regard a 
treaty with England affecting the rights of individuals as completed 
until an act of Parliament has provided for its execution. Sometimes, 
in fact, the effectiveness of the treaty is in terms made dependent on 
such an act, 8 and often the Cabinet, although legally competent to 
exchange ratifications, will not do so until Parliament has acted. 9 

the Law of England and of the United States of America, New York, 1915, p. 59, 
el seq. On the application of treaties in prize courts, see The Chile, L. R. (1914), p. 212; 
Picciotto, op. cit., p. 42. 

7 L. Oppenheim, International Law, 2 vols., London, 1912, 1 : 561, speaks of ratifica- 
tion alone as giving treaties a binding effect. The final consent of both parties, as 
evidenced by the exchange of ratifications seems to be necessary. Kaufmann, op. cit., 
pp. 39-40. 

8 Thus the extradition treaty of 1852 with France provided that "Her Majesty 
engages to recommend to Parliament to pass an act to enable her to carry into execu- 
tion the articles of the present convention. * * * And when such act shall have 
been passed, the convention shall come into operation from and after a day to be 
fixed." Holland, op. cit., p. 190. 

9 Thus the ratification of the Declaration of London was withheld, pending passage 
of the proposed Naval Prize Bill of 1911, which being thrown out by the House of 
Lords, the convention was not ratified. In Halsbury, Laws of England, 6:440, 
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Some writers, therefore, notably Kaufmann, point out 10 that the 
completion of a treaty must be considered a process of four rather than 
of three stages: (1) signature, (2) ratification, (3) exchange of ratifica- 
tions, and (4) putting in force, which includes all acts such as publica- 
tion, assent of the legislature, or even passage of enabling acts and pro- 
mulgation of executive ordinances, necessary to give the instrument 
legal effectiveness, not only as between the two states, but also as to all 
private individuals and administrative and judicial officers deriving 
rights or duties from it. After exchange of ratifications, the treaty is 
concluded (abgeschlossen) ; only after these final acts is it in force (voll- 
ziehbar). In the United States exchange of ratifications has both 
effects, except for treaties requiring an appropriation and possibly for 
treaties affecting the tariff, which require the consent of Congress. In 
England the treaty is concluded on exchange of ratifications, and is in 
force on the passage of an enabling act. 

There is an apparent contradiction in the constitution of a state 
which permits one authority to exchange ratifications, thus engaging 
a national responsibility, but yet requires the additional act of other 
authorities to put the treaty in force in the sense of giving it internal 
effectiveness. This contradiction is in fact resolved by a sort of comity 
which may exist between either the departments of government within 
the state or between the two states. Thus by a constitutional under- 
standing the legislature may be bound to pass acts necessary to give 
effect to ratified treaties. In the United States this principle has been 
judicially asserted, 11 and legislative concurrence, where necessary, has 
rarely been withheld. 12 But here the necessity of the concurrence of 

note (e), it is stated that "In England there is no codified list of subjects upon which 
the Crown has power to bind the subject by treaty without Parliamentary sanction. 
But where any reasonable doubt arises it is usual either to obtain statutory authority 
beforehand, or to stipulate in the treaty that the consent of the legislature shall be 
obtained." 

10 Kaufmann, op. at., p. 31, et seq. 

11 Justice Iredell in Ware v. Hylton, 1 Dall. 199 (1796). See also Mr. Livingston, 
Sec. of State, to Mr. Serurier, June 3, 1833, Wharton, 2:67; Cushing, Att. Gen., 
6 Op. 296 (1859); Dana, notes to Wheaton, p. 715. 

12 In the case of a treaty with Mexico of 1883, providing that necessary legislation 
should "take place within twelve months from the date of exchange of ratifications" 
(Art. 8, Malloy, p. 1151), Congress failed to act. Moore, 5:222. 
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two-thirds of the Senate for ratification makes Congressional disapproval 
of a ratified treaty unlikely. 12 " In other countries legislative obstruction 
of treaties has been more frequent. But in such a case an understanding 
usually exists with the other signatory that the treaty can only become 
effective on legislative action. 13 In fact, in some English treaties this 
dependence of the treaty on Parliamentary action has been specifically 
provided in the instrument itself. 14 

From a standpoint of pure law, the contradiction can be resolved 
either by a change of the national law, so that ratification followed by 
exchange of ratifications, through whatever procedure provided, will 
make the treaty enforceable, or by a frank recognition on the part of 
nations that exchange of ratifications, with some states, is simply a 
step in the procedure of completing a treaty, which is not consummated 
until all acts of legislative and executive departments necessary to give 
the treaty complete internal validity according to the constitutional 
law of that country, have been carried out. 

The origin of this curious contradiction in the constitution of many 
states is to be found in the rise of constitutionalism and the division of 
the powers of government among various departments, each of limited 
authority and consequently incapable of performing executory treaties 
unless validated by the organ constitutionally vested with authority 
to legislate for it. A treaty was originally a pact between monarchs, 
who, having immediate authority over all officers of government and 
subjects, were in a position to fulfill its conditions, whether it required 

l2a A Constitutional amendment changing the rule requiring assent of two-thirds 
of the Senate to one requiring approval by a simple majority of both houses has been 
advocated on the ground that the latter would be easier to obtain. J. T. Young, The 
New American Government and its Work, New York, 1915, p. 25. 

13 "A treaty is the supreme law of the land in respect of such matters only as the 
treaty-making power, without the aid of Congress, can carry into effect. Where a 
treaty stipulates for the payment of money for which an appropriation is required, 
it is not operative in the sense of the constitution. Every foreign government may 
be presumed to know that, so far as the treaty stipulates to pay money, the legis- 
lative sanction is required." Turner v. Am. Baptist Missionary Union, 5 McLean, 
347; Wharton, 2:73. In a strictly legal sense it is doubtful whether such a presump- 
tion is warranted. 

14 British extradition treaty with France, 1852; treaty ceding Heligoland to Ger- 
many, 1890, see Holland, op. cit., p. 190. See also treaty of Washington with the 
United States, May 18, 1871, Art. 33. 
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a single action, such as the payment of a sum of money or a cession of a 
tract of land, or continuous action, such as the protection of the rights 
of domiciled aliens or the extension of specified advantages to merchant- 
men and privateers of the other signatory in time of war. When, how- 
ever, the monarch lost his control of both the judiciary and the legisla- 
ture, treaties ratified by him could have for those organs no more validity 
than any other ordinance or exercise of the prerogative, and yet he 
retained the power of exchanging ratifications because the control of 
foreign relations continued to be left with him as chief executive, and 
it was not fully realized that public officers and individuals as well as 
states were immediate subjects of conventional international law. In 
England, therefore, where Parliament has been most emphatic in its 
limitations upon the power of the prerogative to affect private rights, 
the necessity of a Parliamentary enabling act has been most evident. 

However, while the constitutional protection of personal liberty ap- 
peared to demand that private rights be protected against the arbitrary 
granting away of the executive, the international responsibility in- 
volved in treaties seemed to demand that once that responsibility be 
undertaken by exchange of ratifications, the ability to execute should 
exist. This latter aspect of the case has had a tendency to prevail during 
the past century, but with a recognition of the former. Beginning with 
the American Constitution of 1789, there has been a tendency (1) to 
require the concurrence of more authorities for ratification, but (2) to 
give treaties once ratified a higher legal validity within the state. 

(1) In most countries the executive alone is no longer competent to 
ratify treaties. By the United States Constitution, 15 treaties must be 
ratified by the President by and with the advice and consent of two- 
thirds of the Senate, and by an extra-constitutional custom, treaties re- 
quiring appropriations and possibly those affecting revenue laws, re- 
quire assent of the House of Representatives also. 16 By the German 

16 United States Constitution, Art. 2, sec. 2. 

16 Wharton, 2:19, 21. Practice indicates the necessity of Congressional consent 
to commercial treaties, but "judicial decisions sanction the contrary view, namely, 
that the treaty power can effect customs agreements with foreign Powers without 
Congress being consulted," E. S. Corwin, National Supremacy, New York, 1913, 
p. 11, citing Bartram v. Robertson, 122 U, S. 116 (1887), Whitney v. Robertson, 124 
U. S. 190 (1888). 
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Constitution 17 the Kaiser may enter into treaties, but ratification re- 
quires the "zustimmung" of the Bundesrath and the " genehmigung" 
of the Reichstag. The French constitutional law 18 provides that the 
President may negotiate and ratify treaties, but treaties of peace and 
of commerce, and those requiring an appropriation or affecting the 
personal or property rights of Frenchmen in foreign countries, may 
not be ratified until they have received the assent of both chambers of 
Parliament. In practically all continental European states assent of 
the legislature is required to treaties affecting personal rights before a 
definitive ratification. 19 This assent, however, is not equivalent to the 
passage of an enabling act. "The legislature in such a proceeding acts 
as a council of state, rather than as a representative of the people or of 
the other constituencies, and really discharges an executive function." 20 
In England both negotiation and exchange of ratifications are still in 
the power of the Crown acting through the Cabinet, 21 but frequently 
the effectiveness of the treaty is specifically made dependent upon action 
by Parliament, or actual exchange of ratifications is withheld until such 
action has been forthcoming. 22 

(2) On the other hand the capacity of courts and administrative 
officers to use treaties as an immediate source of law and jurisdiction 
has undergone a development. The American Constitution 23 makes 
treaties the supreme law of the land on a par with statutes, and the pro- 

17 German Constitution, Art. 11; Kaufmann, op. tit., p. 35. 

18 French Constitutional Law, July 16, 1875, Art. 8; Esmein, Le Droit Constitu- 
tional Frangais el Comparee, Paris, 1914, 6th ed., p. 762. 

19 Austria, Constitutional Law, Dec. 21, 1867, sec. 11 (a); Austria-Hungary, Con- 
stitution, Dec. 21, 1867, sec. 1 (a); Belgium, Constitution, Feb. 7, 1831, Art. 68; 
Netherlands, Constitution as amended Nov. 6, 1889, Art. 59; Portugal, Constitu- 
tional Charter, April 29, 1826, Art. 75, sec. 8, and amendment, July 5, 1852, Art. 10; 
Spain, Constitution, June 30, 1876, Art. 55, sec. 4; Switzerland, Constitution, May 29, 
1874, Art. 85, sec. 5. See also, Oppenheim, op. tit., 2:546; Kaufmann, op. cit., pp. 33- 
37. 

20 S. E. Baldwin, The Part taken by Courts of Justice in the Development of In- 
ternational Law, Am. Law Rev., 35:224. La construction, Ltd., Cour de Cassation, 
Dec. 22, 1896. Barclay, Companies in France, 2d ed., London, 1899, pp. 20, 95. 

21 Oppenheim, op. cit., 2:546; Blackstone, Commentaries 1:257; Picciotto, op. 
cit., p. 61. 

22 Holland, op. tit., p. 190; supra, notes, S, 9. 

23 United States Constitution, Art. 6, sec. 2, cl. 2. 
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visions of such instruments have been applied by both State and Federal 
judicial and administrative officers, both as a ground of competence 2i 
and as a rule of decision. 25 The German Reichsgericht held in 1885 26 
that "The contents of a treaty, constitutionally concluded with the 
consent of the Bundesrath and the Reichstag and published, becomes a 
legal norm binding on the courts." The French Conseil D'Etat laid it 
down in the early nineteenth century that one could not bring an action 
before it on the ground of a denial of rights guaranteed by treaty, 27 nor 
demand by contentious litigations the interpretation or application of 
treaties. 28 As late as 1861 this view was supported on the following 
reasoning: a 

In principle the existence, the validity, the interpretation and the 
application of treaties, in their relation to national law and public inter- 
est, are outside of the jurisdiction of courts, either administrative or 
judicial. As the law itself, these treaties are for the protection of all 
demands, cuias est condere legem, eiusdem est interpretari. Diplomatic 
acts, whatever they are, proceed only by right of sovereignty. The 
constitution permits no delegation of this right. It reposes in its en- 
tirety in the hands of the supreme executive of the state who alone may 
exercise it. 

And this view is adopted by Pradier-Fodere\ who says that 30 

Treaties are before everything, actes du gouvernement. From this point 
of view they may not be interpreted by any authority except the govern- 
ment itself, represented by the executive power. 

24 Competence of administrative officers; U. S. v. Robbins, Bee, Admr. 266; Ter- 
linden v. Ames, 184 U. S. 270 (1901), Scott, 436; Tucker v. Alexandroff, 183 U. S. 424 
(1901); Ex parte Toscano, 208 Fed. Rep. 938; Competence of Federal courts; Ware v. 
Hylton, 3 Dall. 199; Hauenstein v. Lynham, 100 U. S. 483; Wildenhus's Case, 120 
U. S. 1, Scott, 225. Competence of court limited by treaty: Tellefsen v. Fee, 168 
Mass. 188; Succession of Rabasse, 47 La. Ann. 1452. 

™ U. S. v. The Peggy, 1 Cranch, 109; Geoffroy v. Riggs, 133 U. S. 250, 266 (1889), 
Scott, 413; U. S. v. Rauscher, 119 U. S. 407 (1886), Scott, 274; Wharton, 2:71. 

26 Urtheil des Deutsches Reichsgerichts, Sept. 22, 1885; Ent. Str. 12:384. 

27 Arrets du Conseil d'Etat, 5:638. 

™Ibid., 3:310, 389, 403, 457, 579; 4:122, 653. 

29 Dalloz, Juris. Gen., Rept. t. 42 (1861), s. v. Traite Int., No. 152; Ibid., Supt. t. 
17 (1896), s. v. Traite Int., No. 15. 

30 Pradier-Fode>6, Traite de Droit International Public, 8 vols., Paris, 1885-1906, 
2; sec. 1172. 



THE LEGAL NATURE OF TREATIES 715 

Yet other decisions of both the Conseil d'Etat and the Cour de Cassa- 
tion, laid down perhaps in times of less monarchical domination, assume 
a reverse position. The former in 1839 thus explained the effect of 
treaties. 31 

The execution (of treaties) * * * devolves not on a single author- 
ity, but on all, according to their competence. The execution belongs to 
diplomacy, when a principal treaty demands accessory conventions — 
the execution can be confided to the army if it can be accomplished no 
other way — the execution will be political if it concerns a treaty of alli- 
ance or an act of mediation. It can require the co-operation of the 
administration, if the acts are of that kind. Thus, for example, postal 
conventions will be executed under direction of the postal department. 
It must be finally admitted that the judicial authority will have its 
part in the execution of treaties if on occasion there arise private con- 
troversies which are in its competence, such as questions of property, 
of family, of succession, or others of that kind. 

In the same year the Cour de Cassation held that 32 

Treaties between nations are not simply administrative and executive 
acts; they have the character of law, and can be applied and interpreted 
only by the authorities charged with applying all the laws, according to 
their authority. The courts have the right of interpreting treaties, 
whenever controversies which require such interpretation have for their 
object, interests within their (the courts) jurisdiction. 

The Swiss Constitution 33 gives the Bundesgericht jurisdiction of 
complaints by private individuals against decisions and orders by Can- 
tonal officers in violation of the provisions of treaties, and that court 34 
has affirmed its competence whether the treaty in question is with the 
Swiss Bund or an individual Canton. In England prize courts have 
affirmed their duty to apply all appropriate treaties, 36 although it seems 
to have been assumed that an enabling act was necessary to give the 

31 Ord. Conseil d'Etat, March 27, 1839; Dalloz, Juris. Gen., Rept., t. 42, s. v. Traite 
Int., No. 131. 

32 Cour de Cassation, June 24, 1839, Dalloz, Juris. Gen., Rept., t. 42, s. v. Traits 
Int., No. 154. 

33 Swiss Constitution, May 29, 1874, Art. 113, cl. 3; Bundesgesetze uber Organiza- 
tion der Bundesrechtspflege, Art. 59. 

34 Urtheil des Schweiz Bundesgericht, Jan. 30, 1892, Ent., 18:203. 
38 The Chile, L. R. (1914), p. 212; Picciotto, op. cit., p. 42. 
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Declaration of London validity. 36 But as to the other courts, Black- 
stone's 37 assertion that treaties ratified by the Crown are law through- 
out the kingdom has not been in accord with practice. It was said by 
the Privy Council in Walker v. Baird: 38 

The learned Attorney-General who argued the case before their lord- 
ships on behalf of the appellant, conceded that he could not maintain 
the proposition that the Crown could sanction an invasion by its offi- 
cers of the rights of private individuals whenever it was necessary in 
order to compel obedience to the provisions of a treaty. 

The court did not find it necessary to pass on the question he did 
present, whether such a power would exist in pursuance of a treaty of 
peace or a treaty to avert a probable war. In fact, the incapacity of 
English courts to apply treaties immediately is so well known that the 
United States Supreme Court took occasion to animadvert to it in the 
case of U. S. v. Rauscher: 3Q 

Turning to seek in judicial decision for authority upon the subject, 
as might be anticipated we meet with nothing in the English courts of 
much value for the reason that treaties made by the Crown of Great Bri- 
tain with other nations are not in those courts considered as part of the 
law of the land, but the rights and the duties growing out of those treaties 
are looked upon in that country as matters confided wholly for their 
execution and enforcement to the executive branch of the government. 

This very notoriety of the British practice, however, makes it incum- 
bent on states concluding treaties with Great Britain to take cognizance 
of it, and so to regard the passage of an enabling act as a necessary step 
in the definitive completion of a treaty. 40 

Kaufmann summarizes the practice of courts at present as follows: * l 

36 After failure of the Naval Prize Bill of 1911, the Declaration of London was not 
ratified, but probably would have been binding in prize courts if it had been, even in 
the absence of the Parliamentary sanction. (Picciotto, op. cit., p. 63), and possibly 
in other courts. See Bentwich, The Declaration of London, p. 126. 

37 Blackstone, Commentaries, 1 :257. 

38 Walker v. Baird, L. R. (1892), A. C. 491. See also Sir Robt. Phillimore's opin- 
ion in the Parlement Beige, L. R. 4 P. D. 129 (1879), and Picciotto, op. cit., pp. 67, et 
seq. 

39 U. S. v. Rauscher, 117 U. S. 407. 
m Supra, note 13. 

41 Kaufmann, op. HI., p. 93. 
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Today in all civilized countries, especially in those of a more or less 
widely extended circle of relations, according to municipal law norms, 
the recognition, application and interpretation of the provisions of 
treaties are immediately affairs of the courts and it is possible for parties 
to appeal in legal manner to the courts themselves on the determina- 
tions of treaties and on general international law principles. 

Although this seems to go rather farther than the authorities warrant, 
especially with reference to France and Great Britain, there undoubtedly 
is a tendency to recognize the immediate applicability of ratified treaties 
in all states. 

The change in the constitutional organization of states does not, 
however, alone account for the contradiction which has arisen between 
the power of ratifying and the power of giving complete effectiveness 
to treaties. The change in the character of treaties themselves has 
added to this result. With the increase in means of transportation and 
intelligence, immigration, travel and commerce have brought about 
in both customary and conventional international law a wider range of 
relations between subject and subject. Where formerly treaties dealt 
largely with acts to be performed by the state as a whole or by its army 
or navy, now the continuing rights of individuals and the continuing 
duties of officers to aid in various kinds of international co-operation 
have come into prominence. Formerly states were almost the only 
subjects of conventional international law; now individuals and public 
officers are very frequently the immediate subjects of treaty stipula- 
tions. This evolution has emphasized the distinction which Kaufmann 
draws between contractual treaties and treaties forming an international 
legal order. 42 The former contemplate performance by a single au- 
thority representing the state, such as the cession of a tract of land or 
the payment of a sum of money; the latter contemplate a continual 
administration which may require action by consular, diplomatic, mili- 

42 Kaufmann, op. cit., p. 31. In reference to the latter kind of treaty he says: "The 
objective legal norms contained in the treaty have force as an international legal 
norm for and within the entire international society concerned, and, therefore, also 
within each one of the state societies belonging to it, which in so far are only con- 
stituent parts of the internationalen Volkergemeindschaft." Jellinek draws the same 
distinction, saying of treaties of the latter class, "Such unions are not in the charac- 
ter of contracts, for they shape no jus intra partes but a, jus supra partes." System des 
subjectiven Offerdliche Rechtes, pp. 195-196. 
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tary, or other specified administrative or judicial authorities. The 
former affects the state as a whole, the latter affects individual rights 
and duties. This distinction, therefore, is equivalent to that which 
British jurists have drawn, in asserting that treaties of the latter class 
always require the assent of Parliament. 43 The distinction is also the 
same as that familiar in American jurisprudence between executed and 
executory treaties. The latter, according to Justice Iredell in Ware v . 
Hylton, may require action by any of the three departments of govern- 
ment, legislative, executive or judicial. 44 

With the increased prominence of treaties of the latter class, the con- 
stitutional questions connected with their performance have become 
important. The functions of public officers or of entire departments 
of government may have to be enlarged or diminished, or the creation 
of new offices may become necessary by the terms of such treaties. So 
also the private rights of subjects or aliens may be greatly affected. 
It would seem that there ought to be in each state some recognized 
process of ratification of treaties, which when once accomplished by 
all the signatory states would give the treaty legal validity for all per- 
sons and public officers whose co-operation is necessary for its con- 
tinual performance. To this effect, Secretary of State Livingston 
said in 1831: 4B 

43 Some British writers have drawn the distinction between treaties made in con- 
sequence of war and those made in time of peace, asserting that the former alone 
are valid without an act of Parliament. (Maitland, Constitutional History of Eng- 
land, Cambridge, 1909, p. 424.) Actual practice, however, seems to show that the 
distinction lies between treaties which affect private rights and those which do not. 
Thus Phillimore in the Parlement Beige, L. R. (1879), 4 P. D. 129, says: "The strong- 
est instance of the latter, perhaps, which could be cited is the Declaration of Paris of 
1856, by which the Crown in the exercise of its prerogative deprived the country 
of belligerent rights which very high authorities in the state and in the law considered 
to be of vital importance to it. But this declaration did not affect the private rights 
of the subject, and the question before me is whether this treaty does affect private 
rights and therefore required the sanction of the legislature." See also Sir W. Anson, 
Law and Custom of the Constitution, 3rd ed., Oxford, 1908, 3:103; Westlake, Col- 
lected Papers, p. 518; Picciotto, op. tit., p. 61, et seq. 

44 Justice Iredell laid down this distinction in a dissent in the case of Ware v. Hylton, 
3 Dall. 199 (1796), in which he assumed the British view that executory treaties 
require sanction of the legislature. 

45 Mr. Livingston, Sec. of State, to Mr. Serurier, June 3, 1833, Wharton, 2:67. 
See also U. S. v. The Peggy, 1 Cranch, 109. 
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The Government of the United States presumes that whenever a 
treaty has been duly concluded and ratified by the acknowledged au- 
thorities competent for that purpose, an obligation is thereby imposed 
upon each and every department of the Government to carry it into 
complete effect, according to its terms, and that on the performance 
of this obligation consists the due observance of good faith among na- 
tions. 

This condition, however, is not in fact entirely attained in any state. 
Ratification and exchange of ratifications must always be interpreted 
with reference to the constitutional competence of the authorities per- 
forming that act. The actual bringing into complete existence of the 
international legal order, even after exchange of ratifications, may re- 
quire various acts in the different states according to the nature of the 
objects contemplated by the treaty. 46 Thus even in the United States 
all treaty provisions are not immediately applicable by all appropriate 
governmental authorities. Courts, for instance, cannot interpret treaty 
boundary provisions but must regard them as "political questions" 
and follow the determinations of the political departments of govern- 
ment. 47 So also they apparently cannot take cognizance of crimes speci- 
fied in treaties, unless Congress has first acted. In a number of early 
treaties, American citizens accepting letters of marque to cruise against 
the other signatory while at peace with the United States were declared 
to be punishable as pirates, but in dicta the Supreme Court doubted 
whether an indictment would be supported in the Federal courts under 
such provisions. 48 The Secretary of the Treasury cannot be compelled 
to disburse funds on the basis of a treaty alone, 49 and probably no officer 
can execute a treaty requiring a payment of money unless Congress has 
acted. 50 

46 Kaufmann, op. cit., p. 33. 

47 Foster v. Neilson, 2 Pet., 253. 

48 The Bello Corrunes, 6 Wheat. 152. Letter of Secretary of State Marcy referring 
to a proposed treaty with Venezuela of this character, Moore, 2:978. 

49 Frelinghuysen v. Key, 110 U. S. 64; L'Abra Silver Mining Co. v. U. S., 175 U. S. 
423. 

50 To do so would be in conflict with the constitutional provision that "no money 
shall be drawn from the treasury but in consequence of appropriations made by law," 
Art. 1, sec. 9, cl. 7. There has been some question of the internal validity of com- 
mercial treaties affecting the tariff without the assent of Congress, and the practice 
has been to get such assent. The courts, however, seem to sanction the contrary 
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In England the difference is simply one of degree. Ratification by 
the Crown in council has validity in constitutional law for matters 
within the cognizance of prize courts 51 and for matters within the pre- 
rogative, which includes the making of political alliances, war and peace, 
and for all matters incidental to that end, such as the cession of terri- 
tory. 62 It is doubtful whether territory may be ceded in time of peace 
without the consent of Parliament, at least the treaty ceding Heligoland 
to Germany was made specifically dependent on Parliamentary con- 
sent. 63 Treaties requiring an appropriation and treaties affecting private 
rights cannot be executed without an act of Parliament. 54 

Conventional international law, therefore, the same as customary 
international law, furnishes an immediate source of law for courts, in 
very different degrees according to the subject-matter it covers. No 
general statement can be made of any country. In all, some treaty 
provisions are applicable by courts, some are not. As was said by a 
French court: 55 

In reference to matters submitted by international law to the local 
jurisdiction, such as those concerning property and its transmission, 

view that the treaty-making power can alter customs rates. Bartram v. Robertson, 
122 U. S. 116 (1887); Whitney v. Robertson, 124 U. S. 190 (1888); Corwin, op. tit., 
p. 11. 

61 The Chile, L. R. (1914) P. 212. In the Parlement Beige, L. R. (1879), 4 P. D. 
129, Sir Robert Phillimore conceded that the Declaration of Paris was applicable 
by prize courts, although not sanctioned by Parliament and thought by many to 
have deprived England of vitally important belligerent rights. Picciotto, op. tit., pp. 
42, 68. 

62 Maitland, Constitutional History of England, p. 424; Halsbury, Laws of Eng- 
land, 6:440. 

63 Convention with Germany of 1890. Parliamentary assent was given by 53-54 
Vict., c. 32. The same course was followed in the case of some cessions to France in 
1904. Picciotto, op. tit., p. 63. 

"Walker v. Baird, L. R. (1892), A. C. 491; the Parlement Beige, L. R. (1879), 
4 P. D. 129; Westlake, Collected Papers, p. 518; Holland, op. tit., p. 190; Halsbury, 
The Laws of England, 6:440, note (2); W. Harrison Moore, Act of State in 
English Law, New York, 1906, pp. 83-92, 132-135. Picciotto, op. tit, p. 71, goes 
to the extent of saying that "so difficult to .draw is the line between those treaties 
which affect private rights and those which do not, and so difficult is it to imagine 
a treaty which does not, that in most cases the passing an act by the legislature would 
seem the correct and advisable course." 

66 Dalloz, Juris. Gen., Supt., t. 17, s. v. Traits Int., No. 17. 
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or concerning citizens subject to jurisdiction by reason of their nation- 
ality, the French courts ought to consider such treaties as laws, which 
they have the power and the right to interpret. Concerning on the con- 
trary matters in which the public order or the law of nations is interested, 
the interpretation of treaties is not within the competence of judges, 
whoever they are, because their decisions might constitute a derogation 
from the right of sovereignty of the nation with which the convention 
is existing. 

We will therefore, very briefly consider the applicability of treaties 
by courts in various fields, as furnishing an immediate source of (1) juris- 
diction, and (2) rule of decision. 

2. ASSERTION OF JURISDICTION FROM TREATY PROVISIONS 

Courts will generally decline to consider whether or not a treaty is 
valid, regarding it as a political question. Thus the court, if competent 
to take cognizance of the treaty at all, will generally accept the executive 
promulgation as conclusive evidence that the necessary steps of signa- 
ture, ratification and exchange of ratifications have been completed. 66 
Courts have, however, interpreted the exact time in which ratified 
treaties take effect. In the United States it has been held that private 
rights are affected only from the date of executive proclamation, 67 but 
the international responsibility is engaged from the date of signature 
if the treaty has been subsequently ratified. 68 In England where the 
enabling statute rather than the treaty really furnishes the rule for the 
court, private rights are of course only altered from the date designated 
by that instrument. 

The abrogation of a treaty is also regarded as a political question. 

66 In the United States, proclamation by the President renders the treaty execut- 
able by the courts, Foster v. Neilson, 2 Pet. 314; U. S. v. Arredondo, 6 Pet. 725; Crush- 
ing, Att. Gen., 6 op. 760, (1854); Moore, 5:202. In Germany, publication in the 
Reichsgesetzblatt is conclusive, Picciotto, op. cit., p. 59. In Prance the ConseU d'Etat 
has held that it will not pass on the existence or validity of a convention, Arrit du 
Conseil d'Etat, 6:104. 

67 U. S. v. Arredondo, 6 Pet. 691; Haver v. Yaker, 9 Wall. 32; Davis v. Concordia, 
9 How. 280; Hylton v. Brown, 1 Wash. C. C. 343. Where legislative action is neces- 
sary, private rights are not affected until that has taken place, Foster v. Neilson, 2 
Pet. 253; U. S. v. Percheman, 7 Pet. 54; Bartram v. Robertson, 15 Fed. Rep. 212; 
Wharton, 2:27. 

68 U. S. v. Reynes, 9 How. 127; Davis v. Concordia, 9 How. 280; Haver v. Yaker, 
9 Wall. 32. 
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A treaty once entered into has been held by courts of the United States 
to continue in force for the judiciary until abrogated by a positive act 
of the political authorities. Abrogation or infraction by other signa- 
tories is not subject to judicial cognizance, although it might furnish 
just international grounds for an abrogation by the political authorities. 
Thus the necessary and voluntary validity of treaties have been distin- 
guished, the former referring to the obligation imposed on all branches 
of the government because of the legal ratification of the treaty, the 
latter to the voluntary continuance of the treaty by the political au- 
thorities, even after violation by the other signatory has given sufficient 
grounds for abrogation. 69 

All treaties once ratified, until abrogated contain in theory valid in- 
ternational law in the sense that a failure on the part of either govern- 
ment or its officers to perform duties required by the treaty or to enforce 
rights guaranteed by it, would give a cause of diplomatic reclamation. 
Whenever, therefore, functions of courts are specified in treaties, the 
establishment of such courts, or the extension of the jurisdiction of 
courts already existing, is an obligation required by positive interna- 
tional law. 

A few examples will show how treaties have specified the functions 
of courts. Many bilateral treaties as well as law-making conventions 
have required the adjudication of all prizes of the signatories in prize 
courts. 60 The railroad convention of Berne of 1890, 61 not only gives 
the law of railroad claims, but states that courts must settle them ac- 
cording to a defined procedure and which courts are competent. The 
various Rhine and Danube navigation conventions have required courts 
of first and second instance to assume jurisdiction of tariff controversies, 
and requires them to be under oath to apply the international rules 
agreed to by the riparian states. 62 By the various international copy- 

59 Jones v. Walker, 2 Paine, 688; Wharton, 2:34. 

60 The United States has concluded twenty such treaties with fourteen countries, 
of which those with Bolivia (1858, Art. 24, Malloy, p. 121) and Colombia (1846, 
Art. 24, Malloy, p. 309), are in force. One of the Hague Conventions of 1907 pro- 
vided for the establishment of an international prize court to which prize cases must 
be submitted on appeal, but this has not been ratified. 

61 Convention of Berne, Oct. 14, 1890, Martens, N. R. G. ii, 19:289. 

62 Rules of Congress of Vienna, with reference to the Rhine, June 9, 1815, Arts. 
108-117, Martens, N. R., 2:379; Mainz Convention, March 31, 1831, ibid., N. R., 
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right and patent treaties foreign authors and inventors must be given 
the same right of action in the courts of all signatories as is given to 
nationals. 63 The French-Swiss treaty of 1869 concerning jurisdiction 
and the effect of judgments, forbids courts of either state to refuse juris- 
diction of suits on the ground that the plaintiff is an alien. 64 Under 
such specific prescriptions as these courts of most states have generally 
assumed jurisdiction of cases even in the absence of express statutory 
authority relating to that particular matter. 

The United States Constitution 65 and statutes 66 give Federal courts 
jurisdiction of all cases arising under treaties, consequently their juris- 
diction ordinarily extends automatically on completion of the treaty. 
In criminal matters, however, some doubt has arisen. The authority 
of executive officers to perform extradition on the strength of treaties 
alone has been upheld, but in this, as well as in the assistance of foreign 
consuls exercising extraterritorial jurisdiction over seamen, there seemed 
to be doubt of the competence of the courts, 67 so statutes have been 

9:252; Mannheimer Orders, Oct. 17, 1868, ibid., N. R. G. ii, 4:599; Danube Regula- 
tions, Nov. 2, 1865, de Clercq, 9:384; June 2, 1882, Martens, N. R. G. ii, 9:394. 

63 Copyright treaty of Berne, Sept. 9, 1886, Art. 2, Martens, N. R. G. ii, 12:193; 
Treaty of Paris for protection of Industrial Property, March 20, 1883, ibid., N. R. 
G. ii, 30:449; Montevideo treaties, copyright, Jan. 11, 1889, Arts. 2, 4, 11; Trade 
Mark, Jan. 16, 1889, Arts. 1, 4; Patents, Jan. 10, 1889, Arts. 1, 6, ibid., N. R. G. ii, 
18; 418, 453, 421. 

64 French-Swiss treaty, June 15, 1869, de Clercq, 10:289. 
66 United States Constitution, Art. 6, sec. 2, cl. 2. 

66 The judiciary act of Sept. 24, 1789, 1 Stat. 76, 85, gave Federal district courts 
original jurisdiction of suits brought by aliens for torts only in violation of the law 
of nations or of treaties of the United States, and the Supreme Court appellate juris- 
diction where a right claimed under a treaty was denied by the State court having 
final jurisdiction of the case. An act of Aug. 13, 1888, 25 Stat. 433, gave district 
courts original jurisdiction of civil suits arising under treaties where the amount in- 
volved was $2,000, and also provided for the removal of such suits to Federal courts 
if begun in State courts, on motion of the defendant. Federal Judicial Code of 1911, 
36 Stat. 1087, sec. 24, cl. 1, 17, sees. 28, 237. 

67 On habeas carpus a Federal district court refused to release an alleged murderer 
held for extradition by authority of President Adams, according to the Jay Treaty 
of 1794 with Great Britain, U. S. v. Jonathan Robbins, Bee, Admr. 266. The right 
of the executive to make arrests for extradition was also upheld in the case of the 
British Prisoners, 1 Wood & Min. 66, but Justice Woodbury said, "If a treaty stipu- 
lated for some act to be done entirely judicial, * * * it could hardly be done 
without the aid of preliminary direction of some act of Congress prescribing the court 
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passed supplementary to such treaties. 68 Although treaties have some- 
times provided for the punishment of certain crimes, the usual view has 
been that criminal jurisdiction cannot be founded on treaties alone 
any more than on customary international law, in Federal courts. 69 

The Swiss Constitution 70 expressly gives the Bundesgericht jurisdic- 
tion of complaints of private individuals against decisions and orders 
of Cantonal officers for violations of treaty provisions, and the court 
has held that its jurisdiction extends whether the treaty is with the Swiss 
Bund or an individual canton. 71 It also exists whether the complainant 
is a subject of the foreign state or of Switzerland. 72 

In Germany there is no constitutional provision, but the practice of 
courts seems to countenance the extension of jurisdiction in accord with 
treaty provisions. Thus the Riechsgericht laid it down in 1885 that 73 
"The contents of a treaty constitutionally concluded with the consent 
of the Bundesrath and Reichstag and published becomes a legal norm 
binding on the courts." 

Upon this basis it held that an extradition treaty naming certain extra- 
ditable crimes which were also indictable in Germany, superseded the 
local law by its own force and the party must be extradited rather than 
punished in Germany. There have, however, been exceptions. The 
Reichsgericht refused jurisdiction of a complaint based on an infraction 
of a tariff treaty where the administration of the tariff was in the hands 

to do it and the form." In the Metzger case, 5 How. 176 (1847), the court released a 
prisoner held for extradition, on the ground that the treaty had not been put in force 
by act of Congress. Corwin, op. cit., pp. 278-279. For opinion that United States 
officers cannot aid foreign countries in returning deserting seamen without an en- 
abling act of Congress, see Moore, 2:298. 

68 Acts providing for extradition: Aug. 12, 1848, 9 Stat. 302; June 22, 1860, 12 
Stat. 83, Rev. Stat., sec. 5270-5280. Acts providing for return of deserting seamen: 
Rev. Stat., sec. 5280-5281, and issuance of judicial process on request of foreign 
consul vested with extraterritorial jurisdiction by treaty, act June li, 1864, 13 Stat. 
12; Judicial Code of 1911, 36 Stat. 1187, sec. 271. 

69 The BeUo Cmrunes, 6 Wheat. 152 (dicta); letter of Mr. Marcy, Sec. of State, 
Moore, 2:978; supra, note 48. 

70 Swiss Constitution, May 28, 1874, Art. 113, cl. 3; Bundesgesetze uber organiza- 
tion der Bundesrechispflege, Art. 59. 

71 Urtheil des Schweiz Bundesgerichts, Jan. 30, 1892; Ent., 18:203. 

72 Bundesgesetze uber organization der Bundesrechispflege, Art. 59; Urtheil des Schweiz 
Bundesgerichts, Dec. 3, 1881, Ent., 7:782. 

73 Urtheil des Deutsches Reichsgerichts, Nov. 22, 1885; Ent., Str. 12:384. 
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of State rather than Imperial officers. 74 In theory it admitted the right 
of judicial recourse in such cases, but inasmuch as most of the customs 
administration in Germany is by State officers and such recourse under 
Imperial treaties does not exist in most State courts, including those of 
Prussia, the decision in reality amounted to a denial of judicial relief 
in such cases. The decision is remarkable, because in general the su- 
premacy of national treaties over State laws is recognized in Germany 
as in the United States. 76 

In France no constitutional provision extends jurisdiction, but, as 
has been stated, the courts have sometimes asserted that treaties are 
immediately applicable, although this view has not been uniform. Thus 
the Cour de Cassation in 1811 asserted that 76 

Treaties validly signed and promulgated are true laws, which obligate 
the two countries between which they have been concluded. In con- 
sequence within the courts of the two countries treaties are as obligatory 
as statutes themselves. 

Other decisions, however, especially of the Conseil d'Etat, as well as the 
opinions of text-writers, seem to make it doubtful whether courts can 
extend their jurisdiction according to treaty provisions. French courts 
have certainly been inclined to interpret treaty provisions as political 
questions or ades du gouvernement, and hence not within their cognizance. 
In a number of cases the Conseil d'Etat has laid it down that a person 
cannot maintain a contentious action in that court on the grounds of a 
denial of rights based on treaty. 77 There appears, however, to be a tend- 
ency to narrow the interpretation of ades du gouvernement and to assume 
jurisdiction on the basis of treaty provisions specifically conferring it. 78 

74 Urtheil des Deutsches Reichsgerichts, July 1, 1881; Ent., Civ. 5:34; Kaufmann, 
op. cit., p. 98. 
76 Kaufmann, op. cit., p. 53. 

76 Cour de Cassation, July 13, 1811, Dalloz, Juris. Gen., Rept., 1853, t. 30, s. v. 
Lois, No. 91. In the case of the Tempest, Sirey, n. s., 1859, 189, Scott, 229, the Cour 
de Cassation assumed jurisdiction of an assault upon a United States merchant vessel 
in port at Havre, on the ground that the assault disturbed the peace of the port, 
which made it subject to French jurisdiction by the treaty with the United States 
of 1853. 

77 Arre~t du Conseil d'Etat, 5:638; Dalloz, Juris. Gen., Supt., t. 17, s. v. Traite Int., 
No. 16. Pradier-Foder6, Droit International, 2; sees. 1172-1173. 

78 On the status of actes du gouvernement see J. W. Garner, Judicial Control of Ad- 
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In England, where the distinction between the exchange of ratifica- 
tion of treaties and power of internal execution is most sharply drawn, 
it does not seem that jurisdiction can ever be founded on treaty pro- 
visions alone, except in prize courts. Courts will generally refuse to 
take cognizance of a treaty until made effective by an act of Parliament. 79 

A recent case, however, throws some doubt on this assertion. 80 An 
alien enemy had brought suit before the Court of Appeal, claiming that 
right under an article of the Hague Conventions of 1907, 81 which forbade 
a state to "declare abolished, suspended or inadmissible the right of the 
subjects of the hostile party to institute legal proceedings." This pro- 
vision appears to be in direct opposition to the common law rule refus- 
ing an alien enemy any status in court. The court discussed the con- 
flict at length and finally decided that it could not found jurisdiction 
on the treaty provision because by its context it should be interpreted 
as applying only to territory under military occupation. It is note- 
worthy, however, that the court actually took cognizance of the con- 
vention and offered an interpretation of it, implying that it was to be 
regarded a rule of British law in cases where applicable. 

It would seem that in theory the extension of jurisdiction by national 
courts in accordance with treaty provisions would always be possible, 
for the rule of the treaty itself renders the case justiciable, while the 
express grant of authority in that instrument renders it enforceable at 
law. 

3. LIMITATIONS OF JURISDICTION FROM TREATY PROVISIONS 

Courts of states which permit the immediate application of treaties 
as law, have recognized limitations of jurisdiction contained in such 

ministrative and Legislative Acts in France, A. P. S. Rev., 9:637, 653-655, who 
states that "the conclusion and execution of treaties" are within that class; and 
E. M. Borchard, Diplomatic Protection of Citizens Abroad, N. Y., 1915, pp. 131-132. 

79 Supra, note 54. 

80 In re Mertens Patents, 112 L. T. 313 (1915); Picciotto, op. tit, p. 73. 

81 Hague Conventions, 1907, IV, Annex, Art. 23, h. This provision has been vari- 
ously interpreted and vigorously criticized, especially by Professor Holland, who 
describes it as "apocryphal." (Laws of War on Land, Oxford, 1908, p. 44) and 
submits that it is "incapable of rational interpretation and should be so treated by 
the Powers," but if valid at all, he thinks the British interpretation should prevail. 
Letters to the Times on War and Neutrality, London, 1914; Letter, Nov. 6, 1911; 
Article 23(h), Law. Quar. Rev., 28:94. 
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instruments. Examples of such treaty exemptions, are those of foreign 
seamen, for acts not disturbing the peace of the port, and of consulates. 
The recognition of such treaty exemptions from jurisdiction is in 
accord with the practice of courts in the United States, Switzerland and 
Germany. 82 In France the power of treaties to deprive Frenchmen of a 
right of judicial relief guaranteed by the civil law seems doubtful. Carr6, 
in his work on administrative law, states a hypothetical case 83 in which 
a convention is supposed to provide for the construction of a bridge be- 
tween France and an adjacent state by the former, to be paid for by 
assessment on the communes and property-holders benefited. In his 
opinion, the competent court to assume jurisdiction in suits involving 
such assessments or incidental injuries to property would be determi- 
nable by the civil law, even if the convention expressly gave a different 
rule. "Is it certain," he asks, "that a convention of this kind which 
proposes regulations of competence is obligatory for the litigants? I 
doubt it. But as to third parties, whose rights would be injured by the 
execution of the work, I do not believe that it would be possible to deny 
them their natural jurisdiction." In the case of England, it is clear 
that ratified treaties cannot furnish an immunity from the operation 
of laws intended by Parliament to act on all alike. In the case of the 

82 In Tellefsen v. Fee, 160 Mass. 188, the court refused jurisdiction on the ground 
that the matter, seaman's wages, was by treaty put within the exclusive jurisdiction 
of a foreign consul, and in the case of Rabasse, 47 La. Ann. 1452, the court refused 
to appoint an attorney for absent heirs, as provided by the Louisiana Code, on the 
ground that in this case the code provision was superseded by a treaty giving the 
consul exclusive jurisdiction of the administration of such estates. New York courts 
made similar decisions in the Matter of Lobrasciano, 38 Misc. Rep. 415, and the 
Matter of Fattosini, 33 Misc. Rep. 18. See Corwin, op. cit., pp. 193-194. In Wilden- 
hus's case, 120 U. S. 1, Scott, 227, the treaty immunity of foreign merchant vessels 
in some respects is discussed, but in this case jurisdiction of a crime committed on a 
Belgian vessel was assumed on the ground that it was of such gravity as to disturb 
the peace of the port. France has also recognized the treaty immunity of foreign 
merchant vessels. Thus, on the basis of the treaty with the United States of 1788 
jurisdiction of assaults on American vessels in French ports was refused in the cases 
of the Saily and the Newton, Conseil d'Etat, 1806, Dana's Wheaton, sec. 103, p. 164, 
Scott, 227; but in the Tempest, Sirey, n. s. 1859, 189, Scott, 229, by the provision in 
the treaty with the United States of 1853 admitting the local jurisdiction of acts 
disturbing the peace of the port, jurisdiction was assumed by the Cow de Cassation. 

83 G. L. J. Carr6, and C. Adolphe, Lois de la Procedure Civile et Commerciale, 11 
Vols., Paris, 1886, 11:78. 
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Parlement Belge, 8i a Belgian public vessel, used however for mail and 
passenger service, and libelled for damages on account of a collision 
in the Thames, the counsel for the libellee in the Admiralty Division 
of the High Court attempted to prove the immunity of the vessel on 
account of a convention between Great Britain and Belgium conferring 
a public character on the vessel. Sir Robert Phillimore for the court 
ruled against this contention and declared the vessel liable, saying that 
conventions affecting private rights are not subject to the cognizance 
of the court until Parliament has sanctioned them. On appeal 8B the 
decision was reversed, but on the ground that as property of the King 
of Belgium the vessel was immune by customary international law. No 
decision was given on the application of the convention and apparently 
the view of the court below was sustained on this point. This interesting 
decision, therefore, seems to show that customary international law 
enjoys a greater legal validity in England than conventional interna- 
tional law. 

4. APPLICATION OF TREATY PROVISIONS AS A RULE OF DECISION 

As a rule of decision, conventional international law may frequently 
be applied by courts, either while exercising an administrative jurisdic- 
tion to determine the competence of public officers, or while exercising 
a civil or criminal jurisdiction to determine the rights of private persons. 
Treaties have given public officers competence to perform such func- 
tions as interning belligerent troops and war ships violating neutrality, 86 
enforcing customs and navigation rules, 87 assisting in various branches 
of international administration, such as the international postal, tele- 
graphic, radio-telegraphic, and quarantine services, 88 and assisting 
foreign governments by extraditing criminals and returning deserting 
seamen. 89 Courts of the United States, Switzerland, Germany, and to a 

84 The Parlement Beige, L. R. (1879), 4 P. D. 129; Baldwin, op. cit., Am. Law Rev., 
35:224; Picciotto, op. cit., p. 67. 
86 The Parlement Beige, L. R. (1880), 5 P. D. 197. 

86 Hague Conventions, 1907, V, xiii. 

87 For Rhine and Danube Conventions, see Kaufmann, op. cit., pp. 17, 117-119; 
supra, note 62. 

88 On these and similar conventions, see P. S. Reinsch, Public International Unions, 
Boston, 1911. 

89 Practically all countries have concluded bi-lateral extradition treaties with other 
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less extent France, with an acknowledged competence in the case, have 
applied treaties as a rule of decision in exercising an administrative 
jurisdiction over such officers. Thus in the United States the competence 
of officers, acting under direction of the President, to arrest and intern 
Mexican soldiers violating American neturality, was upheld on habeas 
corpus, on the ground that one of the Hague Conventions furnished such 
competence; 90 and in a number of cases involving customs administra- 
tion treaties have furnished the rule of decision. 91 Some early cases 
supported the right of police officers to make arrests for extradition 
or return of deserting seamen on application of the foreign consul, sup- 
ported by treaty alone, 92 but such competence is now conferred by stat- 
ute. 93 In continental Europe the competence of courts to assume ad- 
ministrative jurisdiction on the basis of an alleged violation of treaty 
rights has not been uniformly supported, but where such jurisdiction 
has been exercised, the treaty provision has furnished the rule of de- 
cision. 94 In England it is clear that treaties cannot furnish the rule of 
decision in determining the competence of officers. Thus in Walker v. 
Baird 95 the authority of a naval officer to restrain the operation of a 
lobster factory in Newfoundland was denied and Walker, the officer, 
was found liable for trespass, even though his act was performed in 
pursuance of a convention between Great Britain and France, with the 
execution of which Walker had been entrusted by the Admiralty. 

The private rights regulated by treaty cover a wide field, including 
such matters as the right of aliens to own, transmit, and inherit prop- 
erty, to engage in commerce and business, and to enjoy the civil rights 

states. Commercial and consular treaties generally provide for the return of desert- 
ing seamen on application of the consul. 

90 Ex parte Toscano, 208 Fed. Rep. 938. 

91 Nichols v. U. S., 7 Wall. 122; Schillinger v. U. S., 155 U. S. 163; Campbell v. 
U. S., 88 U. S. 407. 

92 U. S. v. Robbins, Bee, Adm. 266; Case of the British Prisoners, 1 Wood & Min. 
66. For recent cases supporting the authority of executive officers to make arrests 
in pursuance of treaty, see, for extradition, Terlinden v. Ames, 184 U. S. 270 (1901), 
Scott, 436, and for return of deserting seamen, Tucker v. Alexandroff, 183 U. S. 424, 
437. 

93 Supra, note 68. 

94 Kaufmann, op. cit., p. 86, et seq. 

95 Walker v. Baird, L. R. (1892), A. C. 491. 
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of nationals. General international agreements have given such rights 
as those of copyright, trade mark, and patent protection in foreign 
countries, while international law-making conventions have defined 
many of the rights and duties of the subjects of neutral and belligerent 
states in time of war. Such rights as these are appropriate for judicial 
application and have been applied by courts as a rule of decision in 
countries where treaties form an immediate source of law. 

In the United States the application of treaties to protect the rights 
of aliens to own real estate, 96 to inherit property, 97 to be free from con- 
fiscation of property, 98 and to engage in labor, 99 have been upheld even 
when in conflict with state statutes. United States courts have also 
applied the provisions of treaties in trying persons received by extradi- 
tion, 100 and in administering customs claims, 101 claims based on treaties 
ceding territory to the United States, 102 and in prize cases. 103 

In Switzerland, the Bundesgericht held that a treaty with France, 
providing that the minor children of French parents naturalized in 
Switzerland, should be permitted to retain French citizenship, super- 
seded an earlier Swiss statute by its own effect, 104 and the same court 
has applied the rule of a number of extradition treaties even when in 
opposition to a statute passed subsequently to the ratification of the 
treaty. 105 

The German Reichsgericht held in 1891 106 that the copyright treaty 

96 Hauenstein v. Lynham, 100 U. S. 483. 

97 Chirac v. Chirac, 2 Wheat. 259. 

98 Ware v. Hylton, 3 Dall. 199. 

99 This right of resident aliens has been upheld under the constitutional guarantee 
of "equal protection of the laws," Yick Wo v. Hopkins, 118 U. S. 356, 369, though 
treaty guarantees have sometimes been mentioned incidentally, Truax v. Raich, U. S. 
Sup. Ct. (1915), A. J. I. L., 10:158. 

100 U. S. v. Rauscher, 119 U. S. 407 (1886), Scott, 274. 

101 Whitney v. Robertson, 21 Fed. Rep. 566. 

»> 2 U. S. v. Moreno, 1 Wall. 400, Scott, 666; Strother v. Lucas, 12 Pet. 436; U. S. v. 
Arredondo, 6 Pet. 691. 

103 The Nereide, 9 Cranch, 388; Moodie v. The Phoebe Anne, 3 Dall. 319. 

104 Uriheil des Schweiz Bundesgerichts, April 21, 1882, Ent., 8:275. 

106 Ibid., June 17, 1892, Ent., 18:193; March 17, 1893, 19:129, 136; Oct. 21, 1896, 
22:450; Dec. 15, 1896, 22:1030; Feb. 15, 1894, 20:57; March 15, 1894, 20:61; 
July 17, 1894, 20:343; Sept. 18, 1895, 21:739; March 2, 1895, 21:79. For discussion 
of these cases see Kaufmann, op. cit., p. 83. 

106 Urtheil des Deutsches Reichsgerichts, Nov. 23, 1891, Ent. Str., 22:261. 
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with France of 1883 superseded a German statute of 1870, and of its 
own force deprived a German subject of his right, valid under the Ger- 
man law, to publish a French musical work. 

As has been stated, in France, both the Cour de Cassation and the 
Conseil d'Etat have in a number of cases involving private rights ap- 
plied treaties as a rule of decision, the former asserting that m "The 
courts have the right of interpreting treaties, whenever controversies 
which require such interpretation have for their object interests within 
their (the courts') jurisdiction." But this view has been by no means 
uniform, and it seems that the Cour de Cassation has been more willing 
to admit the applicability of treaties than the Conseil d'Etat. Thus the 
latter has held in a number of opinions that a person cannot demand 
the interpretation or application of treaties in that court. 108 

In England the usual rule has been to deny the applicability of treaty 
provisions as a rule of decision except in prize courts, 109 although a re- 
cent decision of the Court of Appeal 110 in reference to the right of an 
alien enemy to sue on the strength of the Hague Convention relating 
to land warfare U1 seems to throw some doubt on this contention. 
The court did not apply the provision in question, but refused to do so, 

107 Cour de Cassation, June 24, 1839, Dalloz, Juris. Gen., Rept., t. 42, s. v. Traits Int. 
No. 154. See also supra, note 29 et seq. In trying persons extradited from abroad, 
the Cour de Cassation has applied treaty provisions in upholding the view of the 
United States Supreme Court in United States v. Rauscher, 119 U. S. 407, Scott, 274 
(1886), that punishment can only be for the offense for which extradition has been 
given. Dalloz, 1874, 1:502. For cases in which the Cour de Cassation has refused to 
apply treaties see decision July 4, 1867, Dalloz, 1867, 1 :281, in which it was held that 
extradition treaties were acts of government which were not within the competence 
of courts to explain and interpret. In a much criticized decision of Dec. 22, 1896 
(La Construction, Ltd.) the Cour de Cassation virtually ignored a provision in the 
treaty with England of Apr. 30, 1862, requiring that "all companies * * * con- 
stituted and authorized in conformity with the laws in force in either of the two coun- 
tries" should exercise all legal rights in the other. The court held that the nationality 
of a company was to be determined by the place of its principal establishment, and 
hence the company in question, with its principal office in Paris, although estab- 
lished by English law, was not entitled to the treaty privilege. Barclay, Companies 
in France, pp. 20, 95. 

108 Arret du Conseil d'Etat, 3:310, 389, 403, 457, 579; 4:122, 653. 

109 Supra, note 54. 

110 In re Merten's Patents, 112 L. T. 313 (1915); Picciotto, op. cit., p. 72. 

111 Hague Conventions, 1907, IV, Annex, Art. 23 (h). 
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not because the treaty was inapplicable, but because it interpreted the 
provision as applying only to actions brought in territory under mili- 
tary occupation. 

Analogous to the application of treaties as a rule of decision, is the 
application of the regulations and decisions of arbitral courts and other 
international bodies. In the United States it has been held that such 
decisions furnish an immediate foundation for private rights, 112 al- 
though, as in the case of treaties, such rights may be destroyed by act 
of Congress. 113 A number of treaties relating to international arbitra- 
tion have specifically provided that rights founded on such arbitral de- 
cisions shall be given the same facilities of execution within the state 
as would be given to the decision of a local court. 114 The decisions of 
the mixed international court in Egypt, 115 and the central commission 
of the Rhine 116 must also according to treaties, be applied by local 
courts, whenever necessary. Treaties have sometimes even demanded 
the application and execution of foreign judgments in local courts. 
Thus the Rhine navigation act 117 provides for the execution of the 
judgments of courts of the riparian states in other such states, and the 
Montevideo convention of 1889 118 guarantees the signatories a right of 
appealing to the judicial authorities of any other signatory to aid in the 
application of a judgment. So also the Berne Railroad Freight Con- 

112 La Ninfa, 75 Fed. Rep. 513. The claim of one Gibbs against New Granada 
was arbitrated under a treaty of Nov. 10, 1857, and recognized as good. The United 
States before paying brought it under the new treaty with Colombia of Nov. 10, 
1864, whereupon Gibbs protested, asserting that his claim was res adjudicata and 
must be paid by the United States Government. This assertion was upheld by Attor- 
ney General Harmon, 13 Op. 19. In the L'Abra claims where Congress had authorized 
a resubmission of the claims, the claimants' right was held debarred. See infra, 
note 113. 

113 Frelinghuysen v. Key, 110 U. S. 363; L'Abra Silver Mining Co. v. U. S., 175 
U. S. 423; J. W. Foster, The Practice of Diplomacy, New York, 1906, p. 370. 

114 Article 7 of treaties of Chile with France, Nov. 2, 1882, with Italy, Dec. 7, 1882, 
with Great Britain, Jan. 4, 1883, with the United States, Aug. 7, 1892, Martens, N. 
R. G. ii, 9:704, 10:638, 9:445, 22:339. 

115 Mixed Court of Egypt, Reglemmt d'Org. Jvd., tit. 1, Art. 18, Kaufmann, op. 
tit., p. 123. 

116 Kaufmann, op. cit., p. 123. 

117 Rhine Navigation Act. Oct. 17, 1868, Art. 40, Martens, N. R. G. ii, 4:599. 

118 Montevideo Convention Over International Right of Recourse, June 11, 1889, 
tit. 3, Art. 5, Martens, N. R. G. ii, 18:415. 



THE LEGAL NATURE OF TREATIES 733 

vention of 1890 119 permits local courts to decide certain matters and 
provides that such decisions shall be executed by the courts of any- 
signatory state without further trial. Under such provisions as these, 
courts of states which recognize the legal applicability of treaties must 
also, it would seem, recognize the legal applicability of such decisions 
and regulations made in pursuance of treaties. 

Both treaties and arbitral decisions have sometimes been resorted 
to by courts as a source from which to determine the practice of nations 
and from that the rules of customary international law bearing on the 
case in hand. Such a use of treaties is of course distinct from that just 
discussed. As evidence of conventional international law, treaties fur- 
nish not only a formal and historical but also a juridical source of law. 
As evidence of customary international law they furnish simply evi- 
dence of the usage which constitutes a source of customary international 
law. 120 

Treaties have thus been an important source of law for courts, but 
in varying degrees in different states, depending upon the nature of the 
rule sought to be applied and the extent of sanction it has received from 
the public officers of the government. Very seldom will a treaty rati- 
fied by the executive alone have an immediate legal effect in respect to 
private rights, except in prize courts, even when such ratification in 
theory engages the responsibility of the state. In all countries, assent 
of the legislature through the passage of an enabling act is necessary 
to give a complete effectiveness to many treaty provisions, especially 
those requiring an appropriation of money, or demanding a criminal 
prosecution. Legislative assent is also usually necessary to make legal 
norms of the provisions of treaties affecting personal or property rights 
of subjects, the situation in the United States where one branch of the 
legislature, acting as an executive council, need alone give assent, being 
exceptional. 

With the present embodiment of many principles of general inter- 
national law in conventions to which most of the important nations 

119 Berne Convention, Oct. 14, 1890, Art. 56, Martens, N. R. G. ii, 19:289. 

120 ;p or gj! excellent discussion of the relation of treaties to customary international 
law, see Travers Twiss, Law of Nations considered as Independent Political Commu- 
nities, Oxford, 1884, 1:167, et seq., and Phillimore, op. cit., 1:48. 
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are signatory, the application of conventional international law by 
courts is acquiring increased importance. It should be observed, how- 
ever, that such conventions are frequently subject to limitations in 
application. Thus the Hague Conventions relating to the law of war 
apply in terms only to wars in which all belligerents are signatories, and 
of course all such conventions are binding only between signatories. 121 
There are also frequent provisos attached to ratifications, and some 
signatories have never ratified at all. Thus the Declaration of London, 
although signed by the leading naval Powers, has never been ratified. 
With these limitations, these law-making conventions are treaties of 
the same legal validity as the usual bi-lateral treaty. Thus a United 
States court sustained an arrest and internment, under order of the 
President, of certain Mexican troops violating United States territory, 
as no deprivation of liberty without due process of law. 122 It was held 
that the Hague convention of 1907, to which both the United States 
and Mexico were signatories, in providing such internment furnished 
a rule of law immediately applicable by the President. Consequently 
in acting on this provision "due process of law" was given. 

The increase in the number of treaties providing for international 
co-operation and administration in matters affecting private rights 
and the duties of public officers, as well as the growing prominence of 
provisions in bi-lateral treaties relating to personal and property rights 
of aliens, also increases the opportunities for a judicial application of 
conventional, international law, and renders it necessary that the con- 
stitutions of states be so adjusted that the act engaging the national 
responsibility to fulfil the duties required by these treaties founding 
an international legal order, shall automatically confer authority upon 
the judicial and administrative officers to perform the necessary func- 
tions, as well as an obligation upon the persons throughout that legal 
order to obey the rules therein prescribed. In proportion as such treaties 
multiply in number and are thus executable by legal process, the solidar- 
ity of the international legal order will increase, and its administration 
through judicial tribunals will become more efficient. 

121 Hague Conventions, 1907, III, Art. 3; IV, Art. 2; VI, Art. 6; VII, Art. 7; VIII, 
Art. 7; IX, Art. 8; X, Art. 18; XI, Art. 9; XII, Art. 51. 

122 Ex parte Toscano, 208 Fed. Rep. 938. 
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It is concluded that the legal nature of treaties has been recognized 
in the leading states of the world, subject to the following tendencies 
and limitations. 

(1) Treaty provisions have been to an increasing extent subject to 
judicial cognizance, both for determining jurisdiction and rules of de- 
cision as a result of two movements: 

(a) There is a tendency to require legislative assent to treaties as a 
step in ratification and hence to give them in fact as great a constitu- 
tional sanction as statutes; and 

(b) There is a tendency for treaties to become more generally of an 
executory nature, founding an international legal order, and hence 
including matters appropriate for judicial application. 

(2) The courts of different states have applied appropriate treaty 
provisions as an immediate source of law in varying degrees, the degree 
of recognition being in the order here given: 

(a) In the United States, by express constitutional provision, courts 
will apply appropriate treaty provisions in the same manner as statutes, 
except that they will generally follow the political departments of gov- 
ernment in the interpretation of "political questions," and Federal 
courts will not assume jurisdiction of criminal prosecutions and possibly 
of extradition on the strength of treaty provisions alone. 

(b) In Switzerland, by express constitutional provision, courts have 
applied appropriate treaty provisions both to determine jurisdiction 
and rules of decision. 

(c) In Germany, the appropriate provisions of treaties published in 
the Reichsgesetzblatt have the same legal validity as statutes, apparently 
giving adequate basis for extradition. 

(d) In France the opinion is divided, but apparently courts will 
apply appropriate treaty provisions, except those interpretable as actes 
du gouvernement and those depriving courts of a jurisdiction which in- 
dividuals have a right to demand under the civil law. Treaties appear 
to be less subject to judicial cognizance in the administrative courts 
(except the Conseil de Prise) than in the ordinary courts. 

(e) In England, courts (except prize courts) will not apply treaties 
as such, either to determine their jurisdiction or the rule of decision. 
It is possible that international law-making conventions may be an 
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exception to this rule, but the weight of opinion seems to be that an 
enabling act of Parliament is necessary to bring the requirements of a 
treaty before the cognizance of the ordinary courts. 

(3) In no country are treaty provisions of an evidently political char- 
acter, such as those relating to alliances, war and peace, or provisions 
evidently requiring legislative action, such as an appropriation, re- 
garded as appropriate for judicial application. 

(4) Decisions and regulations of national and international organs, 
when specifically authorized by treaty, will generally be applied by 
courts in the same manner as treaty provisions. 

Quincy Wright. 



